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Disclaimer — Review of CMS Annual Rulemaking

The following summary and analysis of the Centers for Medicare & Medicaid Services
(CMS) annual rulemaking is provided for general informational purposes only. It reflects
our review of the rule as published as of the date of this communication and does not
constitute legal, compliance, or regulatory advice.

Proposed rules are not final and are subject to change. Where this material addresses a
proposed rule, the provisions discussed represent CMS’s proposals only. A proposed rule
does not constitute final agency action, carries no binding effect, and may be modified,
withdrawn, or adopted in materially different form following the public comment period.
Payment rates, thresholds, effective dates, program requirements, and other terms may
change before a final rule is issued. Nothing in this material should be relied upon as a
statement of the requirements that will ultimately take effect.

The rule is subject to individual review, interpretation, and implementation.
Application of the rule depends on each organization’s specific facts, operational structure,
patient or beneficiary population, and existing compliance posture. This material does not
account for those individual circumstances. Each reader and organization is responsible for
its own independent review of the rule, for forming its own interpretation of how the rule
applies, and for determining the appropriate manner and timing of implementation within
its operations.

No legal advice; no attorney-client relationship. This material is not a definitive legal
interpretation of any CMS rule and should not be construed as legal advice or as a substitute
for review of the official rule text published in the Federal Register. Reading or relying on
this material does not create an attorney-client relationship.

Consult qualified counsel. Given the complexity of CMS rulemaking and the potential
for change, readers and organizations — including providers, payers, administrators, and
other healthcare stakeholders — should consult qualified legal, compliance, or regulatory
counsel for guidance tailored to their specific circumstances before taking or refraining
from any action based on the rule.
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CY 2027 OPPS Proposed Rule — Detail on Implementation of
CAA 2026 § 6225 (Off-Campus Outpatient Departments) (§
XX)

This section proposes actual regulatory text (unlike the price-transparency RFI). It codifies
a statutory mandate at new 42 CFR 419.23 and amends the provider-based rules at 42
CFR 413.65. The proposals remain subject to comment and possible revision, but the
underlying deadline is fixed by statute: the payment condition takes effect January 1, 2028.

1. The statutory mandate

Section 6225 of the Consolidated Appropriations Act, 2026 (Pub. L. 119-75, enacted
February 3, 2026) amends section 1833(t) of the Social Security Act by adding a new
paragraph (23). (Medicare OPPS and ASC Payment Systems Proposed Rule § B)
Beginning January 1, 2028, the statute prohibits OPPS payment (and payment under the
applicable payment system for non-excepted departments under § 1833(t)(21)) for items
and services furnished by an off-campus outpatient department of a provider unless
three conditions are met: (Medicare OPPS and ASC Payment Systems Proposed Rule §
B)

1. The department has obtained, and the items and services are billed under, a
National Provider Identifier (NPI) that is separate from the main provider’s
NPI;

2. The main provider has submitted to the Secretary, during the 2-year period
ending on the date the services are furnished, an initial provider-based status
attestation that the department is compliant with 42 CFR 413.65; and

3. The main provider has submitted a subsequent attestation within the timeframe
the Secretary specifies. (Medicare OPPS and ASC Payment Systems Proposed Rule
§B)

This is a significant shift: provider-based compliance has always been mandatory, but
payment had never before been conditioned on verification of that compliance, and
attestations were historically required only if a provider wanted a CMS provider-based
determination. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) The
statute also directs the Secretary, through notice-and-comment rulemaking, to build a
process for submitting and reviewing attestations and for determining compliance through
site visits, remote audits, or other means. (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

2. Where CMS proposes to codify it

*  New 42 CFR 419.23 would codify the payment condition itself within the OPPS
regulations. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)
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 Amendments to 42 CFR 413.65 (the provider-based rules) would implement the
definition, the attestation mechanics, documentation, and oversight. (Medicare
OPPS and ASC Payment Systems Proposed Rule § B)

3. Definition of “off-campus outpatient department of a
provider”

CMS proposes to add a new definition at § 413.65(a)(2): an off-campus outpatient
department of a provider is a department of a provider that is not located on the campus
of the main provider or within 250 yards of a remote location of a hospital. (Medicare
OPPS and ASC Payment Systems Proposed Rule § B) This tracks the statutory definition
at new § 1833(1)(23)(C). (Medicare OPPS and ASC Payment Systems Proposed Rule § B)
Because section 603 of the Bipartisan Budget Act of 2015 already excepted departments
within 250 yards of a remote location from off-campus payment consequences, CMS
proposes conforming edits to distinguish those facilities: (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

*  Revise § 413.65(e) to exclude outpatient departments located within 250 yards of a
remote location of a hospital; and

*  Append “or within 250 yards of a remote location of a hospital” to the on-campus
references in § 413.65(b)(3)(ii), (g)(1)(i), and (h). (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

* A technical change would revise “treated by Medicare” to “treated by CMS” in §
413.65(g)(1)(i) and (ii). (Medicare OPPS and ASC Payment Systems Proposed
Rule § B)

4. Attestation timing (proposed new § 413.65(b)(6))

CMS proposes a new § 413.65(b)(6) with a maximum 5-year interval for subsequent
attestations: (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Situation Initial attestation deadline Subsequent attestation
Off-campus departments Submitted between January 1, | At an interval set by CMS, not
providing services on or before 2026 and December 31, 2027 to exceed S years
January 1, 2028
Departments beginning services | Within the 2 years prior to Not to exceed 5 years thereafter
after January 1, 2028 when billed services are

delivered

Providers who submit an initial attestation within the 2-year window before January 1,
2028 satisfy the requirement even if they have not yet received a provider-based
determination by that date. (Medicare OPPS and ASC Payment Systems Proposed Rule
§ B) CMS anticipates addressing the subsequent-attestation details in the 2028 rulemaking
cycle but welcomes comment now. (Medicare OPPS and ASC Payment Systems Proposed
Rule § B) It is also considering a streamlined path — a letter from the authorized official
with the prior CMS determination attached — for departments that received provider-based
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status before January 1, 2026 and remain compliant. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

Excluded from the attestation requirement: Indian Health Service and Tribal facilities
under § 413.65(m), and certain FQHCs and “look alikes” under § 413.65(n), which are
deemed compliant. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

5. The new attestation process

Standardized form + centralized electronic submission. CMS proposes a single
standardized attestation form to replace the current MAC-specific templates,
submitted through a centralized electronic system, to reduce burden and ensure
consistency across MACs. A draft form is posted for comment (CMS-1850-P).
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Content. The attestation would list identifying information for the main provider
and each department (name, address, NPI) plus the requirements at § 413.65(d),
(e), (g), and (h), with a certifying statement signed by an authorized official of the
main provider. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)
NPI / PECOS prerequisite. Before submitting, main providers must obtain an
NPI for each provider-based department and update PECOS (Provider
Enrollment, Chain, and Ownership System). (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

Review by MACs. CMS proposes to revise § 413.65(b)(3)(iii) so that CMS “or its
agents” (MACs and other contractors) conduct standardized review and validation
and issue the determination, rather than CMS separately reviewing each
recommendation. These determinations would constitute CMS initial
determinations for purposes of § 498.3(b)(2) (i.e., carrying appeal rights).
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Documentation timing. CMS proposes to remove the § 413.65(k) references to
what makes an attestation “complete,” instead requesting supporting
documentation as needed after the form is submitted, and generally giving
providers up to 60 days to furnish requested documentation. (Medicare OPPS and
ASC Payment Systems Proposed Rule § B)

Outcome. A compliant attestation yields an approval notice; a deficient one (or
failure to furnish requested information) yields a denial with applicable appeal
rights. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Interim rule. Until the standardized form and centralized system are finalized,
providers may continue submitting under existing § 413.65(b)(3)(i1) to satisfy §
6225. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

6. Documentation framework (§ XX.D)

Attestations must be supported by documentation sufficient to demonstrate compliance
with § 413.65(d), (e), (g), and (h). Not all documentation is required up front — CMS
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proposes risk-based screening and targeted (sample-based) documentation review,
reasoning that a provider typically manages its departments consistently, so sampling gives
reliable insight. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) The
proposed categories are:

Attestation form completeness / authorization — completed CMS form signed
by an authorized official identified in PECOS; identify the main provider and each
department, with NPIs, provider numbers, addresses, and the date provider-based
conditions were met or the department was acquired; written authorization for any
consultant/representative. (Medicare OPPS and ASC Payment Systems Proposed
Rule § B)

Location — the system would measure distance; if not systematically verified or
if it exceeds 35 miles, supporting documentation under § 413.65(¢e)(3) is required.
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Licensure — same licensure as the main provider (§ 413.65(d)(1)), or proof the
state does not require a separate license. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

Clinical services integration (§ 413.65(d)(2)) — professional staff hold privileges
at the main provider; monitoring and oversight in place; integrated
inpatient/outpatient services; full patient access to main-provider services.
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Financial integration (§ 413.65(d)(3)) — revenues and expenses integrated; no
separate general ledger or trial balance. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

Public awareness (§ 413.65(d)(4)) — the department is clearly identified to the
public as part of the main provider. (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

Obligations of hospital outpatient departments (§ 413.65(g)) — for hospital
departments: EMTALA compliance, antidumping rules, site-of-service billing, and
written notice to beneficiaries of potential financial liability before off-campus
services. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)
Ownership, control, administration, supervision (§ 413.65(e)(1)—(2)) —
department 100% owned by the main provider; main provider retains final
approval over administrative decisions, personnel policies, and medical staff
appointments; administrative integration shown via an organizational chart.
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

CMS invites comment on whether any category should be modified, consolidated, or
eliminated to reduce burden. (Medicare OPPS and ASC Payment Systems Proposed Rule

§B)
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7. Verification and oversight (§ XX.E)

CMS proposes a layered, risk-based approach built to handle the sharply increased
attestation volume while preserving oversight: (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

Initial review — automated validation and screening of all attestations for
completeness and consistency with PECOS enrollment records. Passing attestations
proceed to determination; those showing incompleteness, inconsistency, or
elevated risk are flagged for targeted documentation review. (Medicare OPPS and
ASC Payment Systems Proposed Rule § B)

Extended review — risk-based selection of a subset for more extensive review,
including remote audits, site visits, and investigations of potential non-
compliance identified through data analysis or referral. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

Consequences — failure to submit requested documentation within the specified
timeframe may result in a determination of non-compliance and recovery of
payments under § 413.65(k). (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

CMS invites comment on the scope and sequencing of documentation requirements,
including whether the categories should be prioritized, consolidated, or phased in to help
providers meet the January 1, 2028 statutory deadline. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

Practical takeaways for affected hospitals

The January 1, 2028 payment cliff is statutory, not discretionary — off-campus
departments that lack a separate NPI and a timely initial attestation lose OPPS
payment for services furnished on or after that date. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

The initial-attestation window for existing departments is January 1, 2026—
December 31, 2027; providers should not wait for the standardized form, since the
interim § 413.65(b)(3)(i1)) route satisfies the requirement in the meantime.
(Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Two operational prerequisites — obtaining a separate NPI per department and
updating PECOS — should be started early, because the attestation cannot be
submitted until they are complete. (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

Departments within 250 yards of a remote location of a hospital fall outside the
new off-campus definition, so mapping each site against that boundary determines
whether the attestation obligation applies. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)
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