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Disclaimer — Review of CMS Annual Rulemaking

The following summary and analysis of the Centers for Medicare & Medicaid Services
(CMS) annual rulemaking is provided for general informational purposes only. It reflects
our review of the rule as published as of the date of this communication and does not
constitute legal, compliance, or regulatory advice.

Proposed rules are not final and are subject to change. Where this material addresses a
proposed rule, the provisions discussed represent CMS’s proposals only. A proposed rule
does not constitute final agency action, carries no binding effect, and may be modified,
withdrawn, or adopted in materially different form following the public comment period.
Payment rates, thresholds, effective dates, program requirements, and other terms may
change before a final rule is issued. Nothing in this material should be relied upon as a
statement of the requirements that will ultimately take effect.

The rule is subject to individual review, interpretation, and implementation.
Application of the rule depends on each organization’s specific facts, operational structure,
patient or beneficiary population, and existing compliance posture. This material does not
account for those individual circumstances. Each reader and organization is responsible for
its own independent review of the rule, for forming its own interpretation of how the rule
applies, and for determining the appropriate manner and timing of implementation within
its operations.

No legal advice; no attorney-client relationship. This material is not a definitive legal
interpretation of any CMS rule and should not be construed as legal advice or as a substitute
for review of the official rule text published in the Federal Register. Reading or relying on
this material does not create an attorney-client relationship.

Consult qualified counsel. Given the complexity of CMS rulemaking and the potential
for change, readers and organizations — including providers, payers, administrators, and
other healthcare stakeholders — should consult qualified legal, compliance, or regulatory
counsel for guidance tailored to their specific circumstances before taking or refraining
from any action based on the rule.
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Comprehensive Review — Hospital Price Transparency RFI,
CY 2027 OPPS/ASC Proposed Rule (§ XXIII)

Threshold framing: this is a Request for Information, not a
proposed requirement

The single most important point for the reader is posture. Section XXIII is a Request for
Information (RFI) and a request for public comment. Across both the machine-readable
file (MRF) track and the consumer-friendly display track, CMS is soliciting input to
inform future rulemaking — it is not proposing binding regulatory text in this rule. CMS
states expressly that it anticipates providing additional guidance and proposing additional
requirements through future notice and comment rulemaking. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B) Every item below is therefore a question CMS is
asking, or a possibility it is weighing, rather than a change that would take effect if this
rule is finalized. Practitioners should treat this section as an early-warning signal of CMS’s
direction of travel, and as an opportunity to shape the eventual rule through comment.

Statutory / policy driver. The RFI implements Executive Order 14221, “Making America
Healthy Again by Empowering Patients with Clear, Accurate, and Actionable Healthcare
Pricing Information” (Feb. 25, 2025), and continues work begun in the CY 2026
OPPS/ASC final rule. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Existing baseline (what is already in force). Since January 1, 2021, each hospital
operating in the United States must post pricing two ways: a comprehensive MRF and a
consumer-friendly display. (Medicare OPPS and ASC Payment Systems Proposed Rule §
B) The CY 2026 final rule already tightened the MRF: for charges based on a percentage
or algorithm, hospitals must encode the median and the 10th and 90th percentile allowed
amounts, with the number of claims used, drawn from the prior 12—15 months of remittance
data; must attest that the MRF is true, accurate, and complete and name a senior official
responsible for encoding; and must include a Type 2 National Provider Identifier. Those
requirements took effect January 1, 2026, with enforcement beginning April 1, 2026.
(Medicare OPPS and ASC Payment Systems Proposed Rule § B) The RFI builds on that
baseline.

I. MRF Track (§ XXIILB)

A. Standardizing complex contract terms currently buried in
free text

CMS’s core concern is that valuable contract information now sits in free-text data
elements that MRF users (researchers, employers, innovators, consumers) find difficult to
interpret or parse, and that hospitals do not encode uniformly. (Medicare OPPS and ASC
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Payment Systems Proposed Rule § B) CMS singles out four contracting mechanisms and
defines each:

*  Outlier provisions — additional reimbursement for cases with exceptionally high
costs. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

*  Stop-loss clauses — additional reimbursement when a patient’s treatment costs
exceed a specific pre-negotiated threshold. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

*  Rate-tiering arrangements — payers categorizing hospitals into different tiers
based on cost and quality. (Medicare OPPS and ASC Payment Systems Proposed
Rule § B)

»  Carve-out provisions — separating high-cost specialized services from standard
bundled rates. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

CMS notes these are common hospital-payer contracting practices, that standardized
reporting would help users understand when a standard charge applies and when it may
not, and that compliance reviews show the information “is not uniformly encoded across
hospital MRFs.” (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

The threshold conceptual question CMS poses is whether these provisions are (a) payer-
specific negotiated charges at the item or service level — in which case they are already
required to be encoded in the algorithm data element for each item or service — or (b)
general contract provisions that apply broadly across items and services. Where they apply
broadly, CMS asks what standardization requirements would facilitate accurate, complete
reporting. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) CMS observes
it has already issued guidance and examples on encoding the payer-specific negotiated
charge algorithm element (including outlier disclosure) but anticipates further guidance
and future rulemaking. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Specific comment questions on contract terms (Medicare OPPS and ASC Payment
Systems Proposed Rule § B):

*  What information do MRF users need to fully understand outlier, stop-loss, rate-
tiering, carve-out, and other adjustment terms?

*  How are hospitals currently reporting these terms; are current formats sufficient;
and if not, would separate data elements help?

* Do outlier and carve-out terms typically apply to individual services, a category of
services, or across the entire contract? Should rate-tiering be reflected in the payer-
specific negotiated charge?

*  What additional contracting or payment adjustments affect payer-specific
negotiated charges — at the item/service level, across items and services, or at the
contract level — and should they be encoded in the current data elements?

B. Fixing payer-name inconsistencies

CMS reports that variation in payer and plan names across MRFs — for example, “Blue
Cross,” “BlueCross,” “BC,” and “BCBS” — makes it hard to identify the negotiated charge



LAW OFFICES OF
S g STEPHENSON
A ACQUISTO
& COLMAN

for a specific payer-plan combination and impedes cross-hospital comparison. (Medicare
OPPS and ASC Payment Systems Proposed Rule § B) Interested parties have
recommended three fixes, which CMS puts out for comment: (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

*  Publishing a standardized list of the top payer names;
*  Requiring a payer or plan unique identifier (e.g., a tax identification number or
employer identification number); and

*  Requiring additional clarifying information such as product type and plan type.
CMS asks more broadly whether it should require more structured reporting of payer,
plan, product, network, and employer information, which elements should be required,
and whether existing payer/plan identifiers to which hospitals have access should be
incorporated. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

C. Other MRF standardization questions

*  Free-text parsing: Are there challenges parsing and categorizing free-text fields,
and what parameters would help? (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

*  New data elements: Are there categories of information consistently placed in free
text that could be standardized through new data elements? (Medicare OPPS and
ASC Payment Systems Proposed Rule § B)

*  Methodology valid values: Should additional contract methodologies be added as
valid values beyond the current set — fee schedule, capitation, per diem, case
rate, and other? (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

* Catch-all: What additional information would enhance the utility and
comparability of MRF data? (Medicare OPPS and ASC Payment Systems Proposed
Rule § B)

I1. Consumer-Display Track (§ XXIII.C)

A. Baseline requirement

Under the CY 2020 HPT final rule (84 FR 65524), hospitals must display 300 total items
and services, 70 of which CMS specifies, in a consumer-friendly display, and may satisfy
the requirement either through a shoppable services file or a price estimator tool. CMS
originally gave limited data specifications, allowing format flexibility. (Medicare OPPS
and ASC Payment Systems Proposed Rule § B) These requirements have not been altered
since CY 2020. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) CMS
held listening sessions with consumers, advocacy organizations, hospitals, and price
estimator tool developers in June and July 2025. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)



LAW OFFICES OF
S ¥ STEPHENSON
A ACQUISTO
& COLMAN

B. Whether to end “deemed compliance” for price estimator
tools

CMS does not propose to end deemed compliance; it requests comment on the idea.
Under the current rule (45 CFR 180.60(a)(2)), a hospital that offers a price estimator tool
is deemed compliant with the consumer-friendly display requirement. (Medicare OPPS and
ASC Payment Systems Proposed Rule § B) Some interested parties recommend that CMS
no longer deem hospitals compliant merely because they offer an estimator tool, noting
that estimator platforms vary widely, making information hard to find and compare, and
that this variability “may limit CMS” ability to address consumers” requests to increase
the comparability and usefulness of this information.” (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

CMS asks for comment on: (Medicare OPPS and ASC Payment Systems Proposed Rule §
B)

*  The advantages/disadvantages of requiring hospitals to submit a shoppable
services file;

»  The advantages/disadvantages of removing the deemed compliance for price
estimator tools, and whether the current split (some hospitals post a file, others use
an estimator) makes price comparison harder;

»  What positive or negative effects consumers would experience if the estimator tool
alone were no longer considered compliant; and

*  For hospitals relying on an estimator tool, what mechanisms could make the
underlying data available in a separate file.

C. The list of 70 CMS-specified shoppable services

Again, no proposal — a request for comment on whether to refresh the list. CMS notes the
list has not been updated since the CY 2020 HPT final rule, that some items may not be
useful to consumers or universally applicable, and gives the example of add-on CPT code
29826 (shaving of shoulder bone using an endoscope) as a possibly non-shoppable or
outdated entry. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) CMS asks
whether it should revisit the number and types of CMS-specified shoppable services, the
advantages/disadvantages of increasing or decreasing the count, and which specific
services to include, exclude, or update on the list of 70. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B)

D. Shoppable-services file format and content

CMS asks whether a standard shoppable services file template would make information
more comparable, which data elements are important for consumers to compare across
hospitals, and how a shoppable services file could indicate the ancillary services included
in or excluded from the price. (Medicare OPPS and ASC Payment Systems Proposed Rule

§B)
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E. Ancillary and bundled service pricing

Feedback indicated consumers want to know whether a displayed price includes facility
or professional service charges, and what services are and are not included, including the
ancillary services that would be billed with the shoppable service. Some parties suggested
going beyond format standardization to require posting more comprehensive
information, such as standard service packages inclusive of standard codes and
ancillary services. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) CMS
asks how hospitals should present ancillary items, implants, and bundled services so
consumers understand total expected costs, and what approaches most effectively
distinguish included versus excluded services. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B)

F. Reconciling display vs. MRF mismatches

Through compliance reviews, CMS frequently observes that standard charges in a
hospital’s consumer-friendly display do not always match the standard charges for the
same items and services in the hospital’s MRF. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B) It also flags a specific discrepancy: some hospitals show a
discounted cash price in the price estimator tool even though the MRF, by not encoding
it, attests that no discounted cash price has been established. (Medicare OPPS and ASC
Payment Systems Proposed Rule § B) CMS seeks to understand the circumstances
producing these mismatches, and asks directly whether there are circumstances in which
the shoppable services file would not match the MRF and why a hospital could provide a
discounted cash price in the estimator but not the MRF. (Medicare OPPS and ASC Payment
Systems Proposed Rule § B) The mechanism CMS floats to reduce mismatch is a
standardized shoppable services file template and clearer inclusion/exclusion labeling
— again as questions, not requirements. (Medicare OPPS and ASC Payment Systems
Proposed Rule § B)

II1. Cross-cutting observations

Scope / applicability. The requirements discussed apply to hospitals subject to the hospital
price transparency rules — each hospital operating in the United States. (Medicare OPPS
and ASC Payment Systems Proposed Rule § B) The RFI does not propose new
applicability thresholds or hospital-type carve-outs; it operates within the existing HPT
regime. The MRF and consumer-display obligations are the same two-part framework in
place since 2021. (Medicare OPPS and ASC Payment Systems Proposed Rule § B)

Timeline / enforcement. Because § XXIII is an RF]I, it carries no new compliance date
and no new enforcement mechanism. The only concrete dates are those of the already-
finalized CY 2026 MRF requirements — effective January 1, 2026, enforced beginning
April 1, 2026. (Medicare OPPS and ASC Payment Systems Proposed Rule § B) Any
binding change from this RFI would come only through a later proposed rule with its own
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comment period and effective date. (Medicare OPPS and ASC Payment Systems Proposed
Rule § B)

What is not here. Despite the framing of the questions, CMS is not, in this rule: ending
deemed compliance for estimator tools; mandating a shoppable services file; rewriting the
list of 70 specified services; adding new MRF data elements; or imposing a payer-identifier
standard. Each is presented as a question for comment. Practitioners advising hospitals
should read the specific questions closely, because the eventual proposed rule is likely to
draw on the record built here.

Practical takeaway. Hospitals and their advisors have an opportunity — and an incentive
— to comment on: (1) how outlier, stop-loss, rate-tiering, and carve-out terms should be
encoded (item-level vs. contract-level), given the compliance burden of each approach; (2)
whether a payer-identifier requirement is workable with identifiers hospitals actually have
access to; and (3) whether losing estimator-tool deemed compliance would require building
shoppable services files, with the attendant operational cost. Comments filed now shape
the requirements later.
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